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A Cocke County grand jury indicted the petitioner on four counts of aggravated robbery and
two countsof aggravated assault. On November 28, 1994, thepetitioner pled guilty toall six counts.
Following a sentencing hearing, hereceived twelve yearson each aggravated robberyand six years
on each aggravated assault. Thetria court then ran some of the sentences consecutively resulting
in an effective sentence of thirty years asaRange |, standard offender. On direct appeal this Court
modified the sentence to twenty-four years. State v. Gregory Scott Caudill, No. 03C01-9510-CC-
00338, 1997 WL 7009 at *7 (Tenn. Crim. App. at Knoxville, January 9, 1997). The petitioner's
application for permission to appeal to the Tennessee Supreme Court was denied. Thereafter, he
filed apro se petition for post-conviction relief alleging errors made with regard to his plea. Counsel
was appointed to assist him; an amended petition wasfiled; and the trial court conducted a hearing
thereon. At the conclusion of thishearing, thetrial court dismissed the petition. Through thisappeal
the petitioner avers that the trial court failed to comply with Rule 11 of the Tennessee Rules of
Criminal Procedureintaking hisplea. Moreparticularly, heallegestha thetrial court did not advise
him of the mandatory minimum and maximum penalties that he coud potentidly receive. After
reviewing the record, we find that the petitioner’ s specific claim lacks merit. However, through its
brief the State observes that constitutionally mandated advice concerning the petitioner’s
confrontation rights was not provided by thetrial court initscolloquy at the time of thepetitioner’s
plea. Therefore, the State requests that this Court remand the case for a hearing to determineif this
omission was harmless. We agree and remand the matter for this purpose.

Tenn. R. App. P. 3 Appeal as of Right; Judgment of the Circuit Court is Affirmed in Part
and Reversed and Remanded in Part.

JERRY L. SmITH, J., delivered the opinion of the court, in which Joe G. RiLEY and ALAN E. GLENN,
JJ, joined.

Thomasv. Testerman, Newport, Temessee, for appellant, Gregory Scott Caudill.



Paul G. Summers, Attorney General & Reporter; PatriciaC. Kussmann, Assistant Attorney General;
Al Schmutzer, Jr., District Attorney General; and James B. Dunn, Assistant District Attorney, for
appellee, State of Tennessee.

OPINION

Factual Background

In deciding the petitioner’ scase ondirect appeal , this Court summarizedthefactsasfollows:

On October 23, 1993, the appellant, armed with a club, and his co-defendant, Jimmy
Hughes, armed with a sawed-off double barrel shotgun, entered the Briar Thicket
Grocery Store. Once inside the store, Hughes aimed the gun at the owner of the
store, Betty Samples, and the other occupantsin the building, Helen Moore, Herbert
Sawyer, Henry Clay Fox, LeeAnn Samples, and Joan Fox. Thesevictimswerethen
ordered to "lay down in the floor." Theperpetrator, wielding a club, "struck Betty
Samples as she lay in [the] floor.” Helen Moore, Herbert Sawyer, and Henry Clay
Fox were al so struck with aweapon. Although none of these victims saw the person
who struck them, the proof in the record suggests that the appellant committed the
assaults. Both Betty Samples and Helen Moore received injuries requiring stitches
as aresult of blows to the head. The appellant and Hughes proceeded to rob Betty
Samples, Helen Moore, Henry Clay Fox, and Herbert Sawyer o their "monies,
purses, wallets, and personal belongings.” Also stolen were three pistols and the
store's cash register. Thetwo perpetratorsthen fled the building. Several dayslater,
the appellant and Hughes were apprehended. Intheir possession was alarge amount
of cash and two pistols, later identified asbel onging to Betty Samples. The appellant
confessed, in an unsigned statement, that he and Hughes committed the robberies at
the grocery store.

1d. (footnotes omitted).

At the post-conviction hearing the pditioner introduced as exhibits the transcripts of his
guilty pleahearing and his sentencing hearing. The guilty plea submission transcript reved sthat the
trial court asked the petitioner: “Hasit been explained to you what the penalties are, what theranges
are, what your charges are? Do you understand all of that?’ to which the petitioner replied, “Yes.”
He further affirmed that he had talked with his counsel about such topics

Beyondthese exhibitsthe petitioner provided the only testimony.* According to thiswitness
his attorney & the time of the plea had discussed his case with him on at least five separate

! R. J. Tucker, the attorney representing the petitioner at the time of his plea, died priorto the post-conviction
hearing.
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occasions, and it was the petitioner’ s understanding upon entering the courtroom to plead that he
would receive no more than twelveyearsfor these offenses. The petitioner added that thetrial court
in taking the plea had said nothing to dissuade him of thisbelief. Furthermore, when asked what he
would have done if the trial judge had told him that he might be sentenced to thirty yeas, the
petitioner claimed that hewoul d not havepled guil ty.? On re-direct counsel asked questionsrelating
to the petitioner’'s mental and socid limitations.

Having heard theproof, thetrial court denied the petitioner relief. Inannouncing itsdecision,
the lower court found that the petitioner’s previous counsel had provided effective assistance and
that the petitioner had been properly, if not “artfully,” advised of hisrights. Additionally, thetrial
court noted that the “groundsfor relief ... should have been raised in the Appellate Court and ... are
not of Constitutional standing and therefore cannot support a petition for post-conviction relief.”

Turning to this appeal, we find that the petitioner’s alegation concerning the trial court's
failure to advise him of the mandatory minimum and maximum penalties does not merit areversal
of thelower court’ sactions. However, asaf orementioned, the State notesthat thetrial courtintaking
petitioner’ sguilty pleaneglected to provide constitutionally mandated advice concerning petitioner’ s
confrontation rights and, thus, requests that the case be remanded for a hearing to determineif such
omission was harmlessin this case. We agree with the State' s conclusion and remand the case for
afull hearing on thisissue.

Post-Conviction Standard of Review

Inanalyzing theissueraised, wefirst notethat apetitioner bringing apost-conviction petition
bearsthe burden of provingthe allegations asserted in the petition by clear and convincing evidence.
See Tenn. Code Ann. 8 40-30-210(f). Moreover, thetrial court'sfindings of fact “are conclusiveon
appeal unlessthe evidence preponderates against thejudgment.” Tidwell v. State, 922 S.W.2d 497,
500 (Tenn. 1996); see also Campbell v. State, 904 S.W.2d 594, 596 (Tenn. 1995).

Failureto Advise of the Minimum and Maximum Possible Penalties

The petitioner initially frames hisissue asinvolving thetrial court’ s falure to comply with
Rule 11 of the Tennessee Rules of Crimina Procedure® He then sets out the provisions of
subsections (¢) and (d) of this rule regarding thefull spectrum of mandated adviceatrial courtisto
give adefendant prior to accepting hisor her plea. See Tenn. R. Crim. P. 11(c)(1-5), (d). However,
having done so, the petitioner focuses his argument on thetrial court sfailureto spedfically advise
him of the mandatory minimum and maximum penalties possible for his convictions. See Tenn. R.
Crim. P. (c)(2).

In Boykin v. Alabama, 395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274 (1969), the United
States Supreme Court held that an accused's guilty plea must be voluntarily, knowingly, and
understandingly entered for a conviction resti ng upon aguilty pleato comply with due process. In
Boykin, the Court stated that aguilty pleaconstituted awaiver of the followingconstitutional rights:
(2) the privilege against compul sory self-inarimination; (2) theright totrial by jury; and (3) theright

2 Upon questioning by the trid court, the petitioner admitted knowing at the time of his plea tha his co-
defendant had received ninety years for these crimes.

Though the petitioner mentions an ineffective ass stance of counsel claim at the post-conviction hearing, he

makes no reference to it in the argument section of his brief nor does he cite authority in support of this proposition. He
has, therefore, waived this issue under Rule 10(b) of the Court of Criminal Appeals of Tennessee.
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to confront on€'s accusers. Boykin, 395 U.S. at 243, 89 SCt. at 1712. Boykinrequires a sufficient
showing on the record that the defendant voluntarily relinquished theserights. Id.

Exercising “its supervisory power to[e]nsure that the courts of this State afford fairnessand
justiceto defendantsin aiminal cases,” our Supreme Court devel oped stricter standards than those
mandated by the Boykin decision in State v. Mackey, 553 SW.2d 337, 340-41 (Tenn. 1977),
superseded on other groundsby Tenn. R. Crim. P. 37(b) & T. R. A. P. 3(b). Mackey requires that
trial judges accepting pleas of guilty in criminal cases substantially adhere to the following
procedure:

[ T]he court must address the defendant personally in open court and inform him of,

and determi ne that he understands, the following:

(1) The nature of the charge to which the plea is offered, and the mandatory
minimum pendty provided by law, if any, and the maximum possible pendty
provided by law; and, if applicable, that a different or additional punishment may
result by reason of hisprior convictionsor other factors which may be established in
the present action after the entry of his plea; and

(2) If the defendant is not represented by an attorney, that he has a right to be
represented by an attorney at every stage of the proceeding against him, and if
necessary, one will be appointed to represent him; and

(3) That he has arignt to plead not guilty or to perdst in that pleaif it has already
been made, and, that he hasthe right to betried by ajury and at that trial hastheright
totheassistanceof counsel, theright to confront and cross-examine witnesses agai nst
him, and the right not to be compelled to incriminate himself; and

(4) That if he pleads quilty, there will not be a further trial of any kind except to
determine the sentence so that by pleading guilty he waives the right to atrial; and

(5) That if he pleads guilty, the court or the state may ask him questions about the
offenseto which he has pleaded, and if he answersthese questionsunder oath, onthe
record, and in the presence of counsel, his answersmay later be used against imin
a prosecution for perjury or false statement, and, further, that, upon the sentencing
hearing, evidence of any prior convictions may be presented to the judge or jury for
their consideration in determining punishment.

1d. at 341. The Mackey court also stated:

The court shall not accept a pleaof guilty without first, by addressing the defendant
personally in open court, determining that thepleaisvoluntary and not the result of
force or threats or of promises apart from a plea agreement. The court shall also
inquire as to whether the defendant’s willingness to plead guilty results from prior



discussions between the District Attorney General and thedefendant or hisattorney.

Id. The Mackey requirements have been adopted into Rule 11 of the Tennessee Rules of Criminal
Procedure.

However, some of the mandated Mackey advice isnot required by Boykin, but represents a
supervisory pronouncement of the Court. State v. Prince, 781 S.\W.2d 846, 852-53 (Tenn. 1989).
"[A]ny other requirement of Mackey in excess of Boykin is not based upon any constitutional
provision, federal or state. It follows, that any omissions, not required in Boykinmay berelied upon
on direct appeal in appropriate cases but such omissions have no validity on the first or any
subsequent post-conviction proceeding.” 1d. at 853. Courts of this state have consistently held that
Mackey advice which isnot required by Boykinis not constitutionally based and, therefore, isnot
cognizablein apetition for post-convictionrelief. See, e.q., Hicksv. State, 983 SW.2d 240, 247 n.
10 (Tenn. Crim. App. 1998); Sneed v. State, 942 S.W.2d 567, 568-69 (Tenn. Crim. App. 1996);
Teaguev. State, 789 SW.2d 916, 917 (Tenn. Crim. App. 1990).

In the instant case though the petitioner cites numerous provisions of Rule 11 of the
Tennessee Rules of Criminal Procedure, he only argues the trid court’s failureto properly advise
the petitioner of the potential minimum and maximum penalties he could haveincurred.* As set out
above, this advice is not among those which are constitutionally based. Thus, the petitioner's
allegation is not cognizable unde the Post-Conviction Procedure Act and is without merit.

Furthermore, even if this issue had been appropriately before the Court, we observe that
guestions concerning credibility and the weight to be afforded evidencerest in the hands of thetrial
court in these post-conviction hearings. See Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App.
1990). In the instant case the trial court had the opportunity to observe the petitioner’ s demeanor
while testifying; the petitioner confirmed the trial court’s belief that the petitioner had been aware
of hisco-defendant’ s previously receiving ninety years for the co-defendant’ s participationin these
crimes; thetrial court had knowledge of thelegal skills possessed by the petitioner’ s attorney at the
time of the plea; etc. With this information the trial court concluded that the petitioner lacked
credibility. While acknowledging that the petitioner’s mental abilities were below average, we do
not find that the evidence preponderates against the trial court’s determination.

Failureto Provide Constitutionally Mandated Advice

After reaching the same conclusion, the State notes that its review of the record reveals a
failure by the trial court to provide al of the constitutionally required advice under Boykin.
Specifically, the State aversthat the trial court neglected to inform the petitioner in this case of his
right against self-incrimination and to confront his accusers. The State further opines that the trial
court’ s litany of advice given did not rise to the level of substantial compliance. Seg, e.g., Batesv.
State, 973 S\W.2d 615, 624-25 (Tenn. Crim. App. 1997). Because of this, the State concludes that
this case should be remanded to allow thetrial court to conduct a hearing and subject the clam to
harmlesserror analysis. See, e.q., Statev. Johnson, 834 S.W.2d 922, 926-27 (Tenn. 1992); Bates at
624-25.

4 Thisissue was also the focus of the post-conviction hearing testimony.
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From our examination of the guilty pleatranscript, wefind that thetrial courtdid essentially
advisethe petitioner of hisright against self-incrimination® but did not address the petitioner’ sright
to confront the witnesses against him. The latter is clearly a constitutional right which Boykin
requires a trial court to explain to a defendant pleading guilty and to ensure that he or she
understands. Thus, withregard to thetrial court’ sfinding that the petitioner “received proper advice
of rights,” we conclude that the evidence preponderates against this determination asto the right of
confrontation.

Boykin adds that when the record is silent concerning the waiver of a petitioner’s rights
against self-incrimination, to confront hisor her accusers, and to atrial by jury, we may not presume
from a silent record thet the petitioner waived these. Boykin, 395 U.S. at 243, 89 S.Ct. at 1712.
Neverthel ess, the failure to advise adefendant pleading guilty of these rightsis subject to harmless
error analysis. See, e.g., Bates at 624-25. Because of the manner in which this case was presented,
the Stateis entitled to have an opportunity to prove that this omission was harmless® We, therefore,
grant the State’' s request that the case be remanded to the lower court for a hearingto determine if
this error was harmless beyond a reasonabl e doubt.

Conclusion

For the foregoing reasons we determine that the petitioner’ sissue lacks merit; however, the
State’ sassertion ismeritarious. Accordingy, the caseisAFFIRMED IN PART AND REVERSED
AND REMANDED IN PART for further proceedings consistent with this opinion.

JERRY L. SMITH, JUDGE

5 In thisrespectthe trial court advised the petitioner as follows: “Y ou understand that you do not have to take
the stand and testify. The State must prove you guilty. You are presumed innocent. Do you understand that?” The
petitioner replied affirmatively.

6 As previously mentioned, the petitioner s almost exclusive focus at the evidentiary hearing was on the trial
court’s failure to advise him of the potential maximum and minimum sentences. Hisbrief very narrowly avoided waiver
of the confrontation issue. See Tenn. Code Ann. § 40-30-206(g); Tenn. R. Ct. Crim. App. 10(b). H owever, the post-
conviction petition’s allegations are broad enough to encompass a complaint about a lack of advice with respect to
confrontationrights. It was the State which specifically brought the error to the Court’s attention at the ap pellate level,
and the State should be afforded the right to addr ess the question of harmless error in the low er court.
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